
1. INNOVATIONS AT A GLANCE
This newsletter provides an overview of the 
most important practical changes to the 
revised SICA, which is expected to come 
into force on 1st January 2021. The revision 
brings, among other things, innovations in 
the area of the provisions for conclusion 
and termination of contracts, the limitation 
periods, the protection of insurance benefits 
and the direct right of action and integral re-
course in liability insurance.

2. FORMATION OF THE INSURANCE  
    CONTRACT AND DUTIES TO INFORM 

Art. 2a para. 1 to 5 SICA extends the policy-
holder's right of revocation. In the case of 
unit-linked life insurance policies, the value 
applicable at the time of revocation must 
be reimbursed. The extended right of revo-
cation does not apply to collective personal 
insurance policies, provisional cover notes 
or agreements with a term of less than one 
month.

Furthermore, an unlimited cover note can 
be cancelled with a notice period of 2 
weeks. In practice, such a procedure is al-
ready widely used today. The new Art. 9 
SICA will be made partially mandatory pur-
suant to Art. 98 SICA.

In addition, new stricter information re-
quirements apply on the part of the insur-
ance company. For example, Art. 3 para. b 
SICA provides for an extended duty of in-
formation regarding the period of notice 
of claim or the existence of sum or non-life 
insurance.

3. NEW PROVISIONS OF TERMINATION

3.1 Absolute period of notice of 2 years in 
case of violation of the duty to inform

The policyholder's right to terminate the 
policy remains unchanged in the event of a 
breach of the duty of information by the in-
surance company with a relative period of 
4 weeks from  the date of knowledge of the 
breach of duty. Art. 3a para. 2 SICA now pro-
vides for an absolute period of 2 years in-
stead of the previous 1 year from the breach 
of the pre-contractual obligations set out in 
Art. 3 SICA. 

3.2 New non-mandatory notice period for 
ordinary termination

Even if a longer term of contract has been 
agreed, policyholders and insurance compa-
nies are generally entitled to termination of 
the contract at the end of the third year or 
each subsequent year, subject to a notice 
period of three months, with the exception 
of life insurance. However, the parties may 
agree that the contract may be terminated 
before the end of the third year. In this case, 
according to the new Art. 35a SICA, the 
agreed periods of notice must be identical 
for both parties.

3.3 Extraordinary termination for good 
cause at any time

The new Art. 35b SICA codifies already ex-
isting federal court rulings. Accordingly, 
an insurance contract can be terminated 
at any time if unforeseeable regulatory re-
quirements make it impossible to fulfil the 
contract or if circumstances prevail which 
make it unreasonable to expect continuing 
the contract in good faith from the party ter-
minating the contract. 

3.4 Extension of the insurer’s right to  
terminate the collective daily allowance 
insurance 

Under the new Art. 35a para. 4 SICA, both 
parties have the right to terminate the col-
lective daily allowance insurance and the 
right to terminate the contract in the event 
of a claim (Art. 42 para. 1 SICA). The reason 
given is that collective daily allowance insur-
ance primarily serves to cover an entrepre-
neurial risk. There is no reason to prohibit 
the insurer from terminating the collective 
daily sickness allowance insurance.

3.5 Mitigation of risks and right to  
terminate

The new Art. 28a SICA, which was highly 
controversial within the legislative process, 
gives the policyholder a right of termination 
with four weeks' notice in the event of a sig-
nificant reduction in risk. 

3.6 Right to terminate in case of multiple 
insurance

The previous Art. 53 SICA on "double insur-
ance" is now referred to as Art. 46b SICA 
"multiple insurance" and contains a signifi-
cant change in para. 2: The policyholder not 
being aware of the existence of a multiple in-
surance upon formation of another contract 
with the same or another insurance compa-
ny, shall now be entitled to terminate that 
lastly concluded contract within four weeks 
of the discovery of multiple insurance.

4. BREACH OF OBLIGATIONS,  
     CONSEQUENCES

The currently valid Statute sets forth the 
consequences of a breach of obligations 
in Art. 29 para. 2 SICA and Art. 45 para. 1 
SICA. Although Art. 29 para. 2 SICA remains 
unchanged, Art. 45 para. 1 SICA has been 
revised. Accordingly, no detrimental conse-
quence shall result from a breach of a con-
tractually agreed obligation if the violation 
happened without fault or the policyholder 
can prove that the breach had no impact 
on the occurrence of the feared event and 
the scope of the insurance benefit. Up until 
now, questions on the legal nature, on the 
prerequisites (causality requirement and/or 
culpability), on the burden of proof and also 
on the legal consequences ("all or nothing" 
principle or fault-based cutback) have been 
contested in the doctrine and in practice. 
Unfortunately, the upcoming partial revision 
will still not remove all the ambiguities. The 
legal provision of an "all or nothing" principle 
remains admissible. An appropriate reduc-
tion in the negative legal consequences re-
lated to the extent of the fault is therefore not 
expressly provided for even in the revised 
version of SICA. In addition to this, the differ-
ent regulation on the burden of proof in Art. 
29 para. 2 SICA and the new Art. 45 para. 1 
SICA will cause further uncertainty.

The provisions on breach of the duty to dis-
close material facts will undergo a further 
major change. For instance, the "obligation 
to notify", i.e. the policyholder's obligation to 
report any changes to an already disclosed 
risk, previous to the actual formation of the 
contract, is no longer applicable under the 
revised Art. 6 para. 1 SICA. 
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In addition, Art. 6 para. 3 SICA now provides 
for a causality-based or quota-based (par-
tial) exemption from benefits on the basis 
of a proven breach of the duty to disclose 
material facts: "If the contract is terminated 
by cancellation in accordance with para. 1, 
the insurer's duty to pay benefits for losses 
that have already occurred shall also lapse if 
the insured event’s occurrence or extent has 
been influenced by the disclosure or incor-
rect disclosure. To the extent that the insurer 
has fulfilled the obligation to pay benefits, 
the insurer is entitled to reimbursement.".

5. 5-YEAR/ AND 2-YEAR LIMITATION  
     PERIOD APPLICABLE TO INSURANCE  
     CLAIMS

Pursuant to Art. 46 para. 1 SICA, claims 
arising from the insurance contract are now 
subject to a 5-year limitation period as from 
the date of the event triggering the insurer’s 
duty to pay benefits. An exception is made 
for benefits from daily sickness benefit insur-
ance, for which a period of 2 years applies 
as before.

6. "BENEFIT COVERAGE" FOR PENDING  
     INSURANCE CLAIMS

The new Art. 35c SICA will in future prohib-
it clauses which, upon termination of the 
contract after the occurrence of the insured 
event, enable an insurance company to uni-
laterally limit or cancel as a result of illness 
or accident existing periodic benefit obliga-
tions in terms of duration or scope.

7. POSSIBILITY OF RETROACTIVE  
    INSURANCE

Up to now, retroactive insurance policies, with 
the exception of fire and transport insurance, 
have been null and void in principle. With the 
revised provision of Art. 10 SICA, the possibility 
of retroactive insurance, i.e. an insurance con-
tract with effect from a point in time before its 
formation, is permitted if an insurable interest 
exists. A retroactive insurance shall be void 
only if the policyholder or the insured knew 
or should have known that an insured event 
had already occurred. In other words, the in-
tended provision allows for "impossible" con-
tracts when both parties do not know that the 
insured event has already occurred. Whether 
such cases can be solved pursuant to the gen-
eral rule of Art. 20 Swiss Code of Obligations 
(„OR“) concerning nullity is questionable.

8. INNOVATIONS IN THIRD-PARTY  
     LIABILITY INSURANCE

8.1 Direct right of action

As a new provision, the injured third party or 
his legal successor will have a direct right 
of action against the insurance company 
within the scope of any existing insurance 
cover and subject to the objections and de-
fences which the insurance company may 
raise against plaintiff on the basis of the law 
or the contract (Art. 60 para. 1bis SICA). The 
conditions that the legislator initially wanted 
to attach to such a direct right of action were 
dropped by the same afterwards.

Such a direct right of action is basically noth-
ing new, but has previously only been avail-
able under special liability regimes (such as 
e.g. Swiss Road Traffic Act).

8.2 Integral right of recourse for property 
and causalty insurers

The Councils agreed that Art. 72 of the SICA, 
which was previously in force, should be 
considered obsolete and that the non-life 
insurer's integral right of recourse, which 
had already been anticipated by the Federal 
Supreme Court, should be stipuladed under 
the new Art. 95c SICA. Until now, i.e. until 
the landmark ruling of the Federal Supreme 
Court (BGE 144 III 209), insurance compa-
nies that contractually agree to cover a loss 
were subject to the cascade of recourse 
provided for in Art. 51 para. 2 OR. The insur-
ance company was thus at the middle level 
of recourse in the position of a "contractually 
liable party", which meant that it was denied 
a right of recourse against  the party being  
liable regardless of negligence or fault. With 
the revised Art. 95c para. 2 SICA, the inte-
gral right of recourse (analogous to Art. 72 
General Part of Social Insurance Statute, 
„ATSG“) is introduced for the insurer. Fur-
ther, the right of recourse against responsi-
ble grossly negligent persons being closely 
related to insured party and, for instance, 
living in the same domestic community, can 
now be claimed on the basis of recourse pro-
vision Art. 95c SICA, to pay the insurer to the 
extent it has already covered the damage. 

It is also agreed that Art. 95c para. 1 and 2 
should be deemed an absolutely mandatory 
and para. 3 a relatively mandatory provision.

8.3 Ban on clauses excluding recourse 
and more extensive insurance cover in lia-
bility insurance

The Councils agreed that the clauses aim-
ing at exclusion of recourse cover (so-called 
"Suva clauses"), which have been common 
in insurance practice up to now, should no 
longer be admissible in future. Apart from 
compensation claims by the injured parties, 
likewise, the liability insurance will now ex-
plicitly cover recourse claims by third parties 
(e.g. claims from social insurers) in accord-
ance with Art. 59 para. 2 SICA. In addition, 
pursuant to Art. 59 para. 1 SICA the liability 
insurance shall not only cover the liability of 
the representatives of the policyholder and 
the persons entrusted with the manage-
ment or supervision, but also all other em-
ployees of the policyholder‘s place of busi-
ness. Moreover, according to Art. 59 para. 3, 
the aforementioned standard shall not be 
amended to the detriment of the beneficiary. 
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